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Preface

This document is the result of an academic study of the implications of the Draft Constitutional Treaty in the arena of subsidiarity. The document is in three parts.

Part I is a discussion paper produced by an academic team comprising Professor Noreen Burrows (School of Law, University of Glasgow), Dr Caitriona Carter (Europa Institute, University of Edinburgh) and Professor Andrew Scott (Director, Europa Institute, University of Edinburgh). Whilst an independent study, the Discussion Paper was commissioned for the Sub Rosa event held in Brussels on 27 April organised jointly by the Scottish Executive and Highlands and Islands Enterprise in co-operation with the Brussels Office of Baden- Wuerttemberg. 

Part II of this paper reflects the general debate provoked by the Discussion Paper, and presents a summary of the small group discussions that were organised around four working groups each of which dealt with two questions related to putting subsidiarity into practice. It is not a verbatim transcript of proceedings, as these were held under Chatham House rules whereby any remarks made are on a completely non-attributable basis. Instead, the general tenor of the remarks of the plenary session is reported, as are the overall conclusions developed by the respective working groups. 

Finally, Part III presents brief general conclusions.

PART 1: DISCUSSION PAPER

1. Introduction 
The principle of subsidiarity was inserted into the Treaty Establishing the European Community (TEC) by the (Maastricht) Treaty on European Union (TEU) that entered into force in 1993.  At present, it only applies to ‘Community’ or first pillar issues and does not apply either to provisions on a common foreign and security policy or to provisions on police and judicial co-operation in criminal matters
. A key change made by the new draft Constitutional treaty is to apply the principle of subsidiarity across the whole range of activities undertaken by the European Union (EU)
.

2. The Subsidiarity Question and the European Union

Subsidiarity appeared on the political agenda of the EU in the 1990’s as a consequence of concerns – expressed predominantly by the German Laender – that the EU’s progressive acquisition of powers (under Article 308 TEC) and exercise of competences was increasingly touching on policy issues where domestic legislative competence lay with the sub-national rather than national government. The aim of the subsidiarity discussion was to create a broad mechanism that could be used to monitor (and possibly check) this trend.

From the outset subsidiarity had two interpretations. The first, as is set out in Article 5 TEC, was to determine which level of EU governance – national or EU-level (supranational) - should act in policy areas in which competence was shared. Paragraph 2 of that article stipulates that in areas of shared competence the Community would act:

“…only in and insofar as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects of the proposed action, be better achieved by the Community.”

Here, subsidiarity is presented as a policy assignment rule linked to considerations of policy effectiveness, albeit one that only provided very general guidelines. Unsurprisingly, the Treaty was silent on the application of this principle within the Member States, this being regarded properly as a matter for discussion between national and sub-national governments. Under its formulation in Article 5, therefore, the key test is that of comparative efficiency– is it better for the action to be taken by the Union or by the Member State?

The second interpretation of subsidiarity is as a political and democratic principle, and this follows from a general interpretation of Article 1 TEU which states:

“This Treaty marks a new stage in the process of creating an ever closer union among the peoples of Europe, in which decisions are taken as openly as possible and as closely as possible to the citizen”.

In the wake of the TEU, a key political interpretation of the ‘best level’ approach was that subsidiarity also implied a general disposition favouring ‘lower’ as opposed to ‘higher’ levels of government in legislating for policy areas characterized by shared competence. In the main, this argument was based on the view that accountability of governance, and so legitimacy of legislation, would be strengthened if this general disposition was observed. 

a. Subsidiarity and Comparative Efficiency

It is accepted that any assignment of policy competences between different tiers of governance will involve a comparative assessment between the competing merits of centralisation (policy assignment to ‘higher’ level) and decentralisation (policy assignment to ‘lower’ level). Accordingly, while there may be a political predisposition favouring the level of governance as close to the citizens as possible, the ultimate decision regarding the ‘as closely as possible to the citizen’ codicil should properly include a calculation of relative efficiency considerations with respect to the design and implementation of the policy measure.

There are three efficiency considerations that have to be assessed in the subsidiarity debate: policy externalities (spillovers), economies of scale, and degree of local variation. The first two considerations enhance the case for policy centralisation; the last enhances the case for policy de-centralisation.

Policy externalities, or spillovers, arise where the policy implemented, or proposed, in one jurisdiction impacts upon the level of welfare and policy choices in another jurisdiction for which no proper account is taken. Where externalities (negative or positive) are significant, the case for centralisation of policy will be strengthened in that this will ensure that measures enacted centrally reflect the full range of the costs of policy choices (i.e. will internalize these inter-jurisdictional spillover effects).

Economies of scale, which were explicitly referred to in Article 5 TEC, refer to cost savings that accrue as a consequence of centrally administered policy. These savings can include the costs otherwise associated with monitoring and policing local policies for compliance, and the costs of policy coordination between the decentralised authorities.

Local variations in economic and social conditions militate against the centralisation of relevant policies. The gains from de-centralised policy design and implementation arise because policies can be formulated in the context of better information of local conditions, clearer knowledge of local preferences, and an ability to coordinate the design of a particular policy with adjacent relevant policies – local or otherwise. Moreover, it is argued, decentralisation brings maximum scope to modify local policy in the light of changing local circumstances.

Two additional points have to be borne in mind. First, the greater the gravitation of policy competences towards the centre, the lesser policy autonomy remains at the local level. As a result, flexibility at the local level to address particular local differences, or local ‘shocks’, is compromised. Thus the local costs of policy centralisation are likely to progressively increase as policy competence gravitates to the higher level. Second, the exercise of competence by central authority is likely to generate different local opportunity costs – that is, the local cost of implementing centrally stipulated policies, when this is measured in terms of the alternative local opportunities necessarily foregone. This element also should be included in the subsidiarity test.

b. Subsidiarity as a Political Principle

When considered in political terms – as the rule that decisions should be taken as closely as possible to the citizen – subsidiarity has considerable normative appeal as representing a ‘good’ and ‘just’ rule of governance. A convincing argument is that both the accountability and the responsiveness of government are maximised where decision-makers are in close proximity to their citizens. If either accountability or responsiveness in governance is diminished, a likely result is a loss of legitimacy of the policy and, possibly, the governance system responsible for that policy. Indeed, democracy itself will be weakened.

The discussion of subsidiarity as a political principle cannot be detached from subsidiarity as a matter of comparative efficiency. Neither element in the debate logically can be treated as a separate calculation, and neither calculation if undertaken in isolation will produce a definitive conclusion. Instead, subsidiarity properly involves consideration of both aspects, and consequently can be interpreted as a device for managing competing claims for the assignment of competences between different tiers in a multi-level system
. It will, to a greater or lesser degree, incorporate criteria to guide this decision, and the appropriateness of these criteria can only be assessed in the light of (i) the ultimate outcomes produced as a result of the assignment rule, including external and/or unanticipated costs (economic or political) arising from its application, and (ii) the procedures that are used (and the actors involved) in executing that rule – i.e. in assigning policy. 

In the context of the EU, subsidiarity therefore is a political device for managing a system of multi-tiered governance that is EU governance, when competence is deemed to be shared across different levels of governance. Subsidiarity can be an effective political principle guiding and influencing the political institutions as to both the possibility of Community action, and to its form and its intensity. As a political principle of governance, subsidiarity is thus a dynamic concept which allows both for a decision to be reached as to the appropriate level for policy delivery - the ‘best level’ approach - but also which actors should be involved in the taking of this decision
.
As an ex-ante control instrument, subsidiarity can be a powerful tool. As a governance device, the application of subsidiarity raises two broad questions: 

(i) on what basis should policy-makers determine the best level of decision-making?

(ii) which actors should be involved in the taking of this decision?
c. Subsidiarity and the European Union Treaties

Subsequent to the inclusion of the subsidiarity principle in the TEU, the Treaty of Amsterdam (ToA) attached a Protocol on the Application of the Principles of Subsidiarity and Proportionality. That Protocol was, in part, an attempt to provide greater clarity in the application of the principle of subsidiarity as set out in Article 5 TEC and to ensure its compliance.
  

The Amsterdam Protocol lays down three guidelines for the Commission when applying the principle of subsidiarity. To justify a measure, the Commission must not only demonstrate that the objectives of the proposed measure cannot be sufficiently achieved by Members States in the framework of their national constitutional system, but also that they can be ‘better achieved’ by action on the part of the Community. The Commission should consider the following factors:

· the transnational aspects of the measure;

· whether Member State action or lack of Community action would conflict with the requirements of the Treaty;

· whether action at Community level would provide clear benefits by reason of its scale or effects compared with action at the level of the Member States.

Under the ToA, the European Commission is additionally required to append to legislative proposals a statement demonstrating compliance with the principle of subsidiarity. This requires the Commission to:

· make a detailed statement to appraise compliance with the principles of subsidiarity and proportionality;

· make some assessment of the proposal’s financial impact;

· in the case of framework laws to make an assessment of its implications for domestic legislation to be put in place by Member States, including, where relevant regional legislation;

· provide qualitative and quantitative indicators to substantiate the claim that action at the European level is necessary;

· minimise the regulatory and financial burden of the measure.

Additionally, the Protocol stipulates that where Community measures are to be preferred, these should leave as much scope for domestic decision-making as possible. 

A key element in the Amsterdam Protocol is the call upon the Commission to engage in a wide-ranging pre-legislative consultation process, and specifically to minimise the burden – financial or administrative – that would fall on the various levels of EU governance (supranational, national, sub-national) - and its citizens - should the proposed legislative measure be adopted. In addition, the Commission is required to submit an Annual Report on the application of subsidiarity in its legislative activities, thus adding a dimension of accountability in the application of this principle.

The tenor of the Amsterdam Protocol continues to reflect that, as far as the EU is concerned, only the national and EU levels of governance are involved in the subsidiarity discussion
. The role of sub-national/sub-state or ‘regional’ governments and their parliaments is, implicitly, assumed not to be a matter for comment in the EU treaties (other than they might be included in the pre-legislative consultation process), but one to be left to the Member States to address as they should see fit. 

However, although subsidiarity remained an imprecise principle that did not readily lend itself to clear or unambiguous operationalisation, the discussions during the 1990s were indicative of a growing awareness that there were political limits to the extent to which citizens, and their local and national governments and parliaments, were unquestionably prepared to accept a creeping ‘Europeanisation’ of public policy. The (historic) presumption of subsidiarity - namely that decisions should be taken as closely as possible to the citizen - was gathering considerable force. As a result, the Commission was increasingly obliged to demonstrate the need for ‘common’ action at EU level – either evidentially, or by virtue of a lack of opposition to its proposals during the wide consultation that it undertook during the pre-legislative phase of the policy cycle. 

Indeed, in the wake of the White Paper on European Governance, the Commission issued a Communication on Impact Assessment (COM(2002)276) which initiated a more in-depth study of a range of consequences associated with prospective Community legislation, including the subsidiarity dimension. Echoes of the need to explain and justify Community action are also evident in the Commission’s Communication on European Governance: Better Lawmaking (COM(2002)275). In both documents, and especially in the latter, the Commission stresses the importance of pre-legislative consultation as a device to enhance the understanding of the necessity and aims of Community action (subsidiarity) and the extent or intensity of that action (proportionality). Therefore, while the subsidiarity dimension to the Draft Constitutional Treaty remains central to curtailing the unwarranted use of Community legislation in matters of shared competence, it is also clear that the Commission is addressing the broader legitimacy element of this debate in a number of other ways. Indeed, the legitimacy of legislation aspired to by the subsidiarity debate may well increase simply as a consequence of these types of pre-legislative activities by the Commission.

Elsewhere, the adoption of the Open Method of Coordination has provided an alternative mechanism for Member States to undertake measures domestically with a view to coordinating both policy objectives and, in some cases, policy instruments with their European partners. However, this approach to governance is one which takes place outwith the EU legislative framework. Overall, the aim is to share ‘best practice’ to address common policy failures in a situation when it is agreed that common EU legislative requirements are inappropriate in the areas concerned (social, employment)
. 

d. Subsidiarity and the Committee of the Regions

Established under the TEU, the Committee of the Regions (CoR) remains a solely advisory body which, although issuing Opinions on EU legislative proposals in areas which fall within its competence, has no institutional standing in the EU legislative process. 

e. Subsidiarity and the European Court of Justice

Subsidiarity is a legal concept, as well as a political one. As a legal concept it entered into the Community legal order with the coming into force of the TEU. Before then it was not a general principle of Community law. There has been some debate as to whether the principle of subsidiarity can or ought to be justiciable. In other words, can subsidiarity be used as the basis of a legal argument to challenge the validity of individual legal acts adopted by the Community institutions? There are two reasons to suppose that subsidiarity is justiciable. First, as discussed below under question 2, the Court of Justice has accepted that subsidiarity can form the basis for such a legal argument and has set out the tests which must be fulfilled for such an argument to succeed. The second reason is the explicit reference in the protocol on the application of the principles of subsidiarity and proportionality to the jurisdiction of the Court of Justice to hear actions on grounds of infringement of the principle of subsidiarity brought by Member States either on their own motion or on behalf of their national Parliament or a chamber of it.  

As a legal concept, subsidiarity acts as an ex-post control on the legality of Community legal acts. In other words, subsidiarity is called into play as a last resort after the Community institutions have taken key decisions to legislate. As part of the Community process ex post controls of this kind are by definition unsatisfactory and inefficient.  They are unsatisfactory as they display a flaw in the political decision making system and they are inefficient since a legal act that is annulled requires further action on the part of the Community institutions and the Member States to deal with the objective envisaged in the contested act.

The European Court of Justice and the Court of First Instance are tasked with making a post hoc determination of whether the subsidiarity principle has been applied correctly during the legislative process and whether relevant procedures have been followed. There has been very little case-law to date on the subsidiarity principle itself and what case-law there has been can be summed up as follows. 

In Case T-29/92 SPO e.a. v Commission, the Court of First Instance held that the principle of subsidiarity “…did not, before the entry into force of the Treaty on European Union, constitute a general principle of law by reference to which the legality of Community acts should be reviewed”. The principle of subsidiarity could not therefore be a ground for challenging the validity of a Commission decision in the competition field before the Treaty on European Union came into force. 

In Case C-415/93 Union Royale Belge des Societes de Football association e.a v Bosman the Court balanced the principle of subsidiarity against the need to ensure that the rights conferred on individuals by the Treaty were not eroded. An argument based on subsidiarity cannot trump an argument which, if followed, would erode one of the fundamental freedoms in the Treaty. 

In Case C-233/94 Germany v European Parliament and Council of the European Union Germany sought to rely on the principle of subsidiarity to challenge the validity of a Directive on credit institutions which had been adopted on the basis of a qualified majority in Council and against which Germany had voted. Germany claimed that the Directive did not explicitly state the reasons on which it was based and, in particular, how the Directive conforms to the principle of subsidiarity. In this regard Germany argued that; “Community institutions must give detailed reasons why only the Community, to the exclusion of the Member States, is empowered to act in the area in question”. As the Court pointed out, the issue here was not whether the principle of subsidiarity had been infringed or not, but that the Community institutions “…did not set out the grounds to substantiate the compatibility of its actions with that principle”. The Court examined the recitals to the Directive and took the view that, although not stated in so many terms, the Community institutions had demonstrated that action at Community level could best achieve the intended object of the Directive.  The Court therefore held that “…it is apparent that, on any view, the Parliament and the Council did explain why they considered that their action was in conformity with the principle of subsidiarity and, accordingly, that they complied with the obligation to give reasons as required under Article 190 of the Treat”. An express reference to that principle cannot be required.” 

Finally in Case C-491/01 R v Secretary of State for Health ex parte BAT  the Court of Justice commented on the principle of subsidiarity as set out in Article 5EC and Article 3 of the protocol on the application of the principles of subsidiarity and proportionality. The Court held that the principle of subsidiarity applied where the Community legislature makes use of Article 95 since that provision does not give it exclusive competence to regulate economic activity on the internal market. To answer the question as to whether the principle of subsidiarity had been offended in the adoption of the contested measure, the Court first said it was necessary to consider “…whether the objective of the proposed action could be better achieved at Community level.” The Court stated that the objective in question (eliminating the barriers to trade created by the existence of differing legal regimes relating to the production, sale and presentation of tobacco products) could best be achieved at Community level and supported this argument pointing to the “…multifarious development of national laws in this case.”  The Court held that there is a second element to the principle of subsidiarity and that is the need to examine “…the intensity of the action…” as to whether it was necessary to achieve the action pursued. 
3. The Draft Constitutional Treaty and the Subsidiarity Question
The Draft Constitution adds substantially to the current treaty recitals relating to the application of subsidiarity. There are two relevant sections of the draft treaty – Title III (Article 9) on Union Competences, and a new Protocol on the Application of the Principles of Subsidiarity and Proportionality. Once the draft Constitutional Treaty enters into force, this new Protocol will supersede the current Protocol discussed above.

Article 9, Fundamental principles provides:

1. The limits of Union competences are governed by the principle of conferral. The use of Union competences is governed by the principles of subsidiarity and proportionality.

2. Under the principle of conferral, the Union shall act within the limits of the competences conferred upon it by the Member states in the Constitution to attain the objectives set out in the Constitution. Competences not conferred upon the Union in the Constitution remain with the Member states.

3. Under the principle of subsidiarity, in areas which do not fall within its exclusive competence the Union shall act only if and insofar as the objectives of the intended action cannot be sufficiently achieved by the Member states, either at central level or at regional and local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union level. The Union institutions shall apply the principle of subsidiarity as laid down in the Protocol on the application of the principles of subsidiarity and proportionality, annexed to the Constitution. National Parliaments shall ensure compliance with that principle in accordance with the procedure in the Protocol.

4. Under the principle of proportionality, the content and form of Union action shall not exceed what is necessary to achieve the objectives of the Constitution. 

The Institutions shall apply the principle of proportionality as laid down in the Protocol referred to in paragraph 3.

The Protocol itself both re-states the obligations of the EU Institutions with regard to subsidiarity contained in the ToA, and in crucial respects extends these. When that Protocol is read in conjunction with the new Protocol on the Role of National Parliaments in the EU (also attached to the draft Constitutional Treaty), the following points are worth noting:

· All EU Institutions remain under an obligation to ensure ‘constant respect’ for the principle of subsidiarity;

· In its pre-legislative consultation exercise, the Commission is expressly required to ‘take into account’ the regional and local dimension of the action envisaged;

· The Commission will send to National Parliaments all its legislative proposals and its amended proposals. With regard to legislative proposals, national parliaments will have six weeks in which to issue a ‘reasoned opinion’ should it consider that the proposed measure does not comply with the principle of subsidiarity;

· The Protocol states that it will be ‘for each national Parliament or each chamber of a national Parliament to consult, where appropriate, regional parliaments with legislative powers’;

· The Commission is required to review its proposal when reasoned opinions represent one-third of votes allocated to national parliaments and their chambers;

· After such a review, the Commission may decide to maintain, amend or withdraw its proposal;

· While neither national parliaments acting singly or collectively will have standing to make a referral to the ECJ on grounds of infringement of the principle of subsidiarity by a legislative act, it remains open for any national government to do so on behalf of their National parliament or chamber thereof;

· The Committee of the Regions’ right of consultation in the matter of subsidiarity is recognised.

Crucially, the revised Protocol brings new actors in to the political dialogue with respect to the application of subsidiarity, notably national parliaments and chambers thereof. 

In addition, this is the first occasion in which the role of both regional and local authorities on the application of subsidiarity has been recognised by the treaties. Although the role of sub-national/sub-state or ‘regional’ actors in this process is given no formal standing in the Draft Constitution, arguably an expectation is raised in the relevant sections of the Protocol that regional and local governments and parliaments will all be involved in the subsidiarity dialogue – both at the national and supranational level. The references to the ‘regional tier’ in the draft Treaty and Protocol thus take on an important symbolic significance. Accordingly, the proposed Protocol brings with it an opportunity for sub-national/sub-state and regional authorities to engage in the dynamic process of subsidiarity as a device for managing EU governance.

4. The Impact of Subsidiarity at the EU Level

Although the Protocol on the application of the principles of subsidiarity and proportionality lays an obligation on each Institution to ensure constant respect for the principle of subsidiarity, it is without doubt the Commission that is pivotal in ensuring that the issue of subsidiarity is considered as a routine part of the policy and law making processes. 

a. The Commission

To date, the Commission has used subsidiarity as a legislative principle in two main ways. First, to justify action at EU level in the formulation of new legislation. Second, to guide its simplification programme - e.g. the Structural Funds. In the first case, subsidiarity is used as an integrative principle to justify the development of common laws and standards at EU level. In the second, it is used as an implementing principle. Its application has thus covered both regulatory and implementing acts.

Paragraph 4 of the new Protocol sets out a number of criteria for the Commission to take into consideration when justifying the need for EU action. We note that these guidelines differ somewhat from those of the Amsterdam Protocol and will replace the Guidelines of the Amsterdam Protocol once the Treaty Establishing a Constitution for Europe enters into effect.

Duty to consult widely 

Under the terms of the protocol the Commission is obliged to consult widely on any proposals for legislative acts and to take into account the regional and local dimension of the action envisaged. As noted by reference to the ToA this is not a new duty. However, under the ToA the Commission was not expressly required to take into consideration the regional dimension of its proposal. As part of the consultation process, the Commission continues to be required to justify its proposal in terms of the principle of subsidiarity and to minimise the regulatory and financial burden of its proposals. It is not clear to what extent the proportionality test is covered.

It is without doubt the case that the early stages of consultation are/will be the most crucial in operationalising the principle of subsidiarity. Although it is true that national and regional parliaments conduct scrutiny of the text of EU legislative proposals often it is too late at these later legislative stages to make any major impact on the Commission’s thinking.   

In publishing draft proposals, the Commission invariably includes a statement setting out a justification with regard to subsidiarity and proportionality. For example, the Commission has recently published a proposal for legislation implementing the principle of equality between men and women in the provision of goods and services. In its justification the Commission points to Articles 2 and 3(2)EC which proclaim equality between men and women to be a ‘task’ and an ‘aim’ of the Community. It points too to the recently inserted Article 13 power to adopt measures to combat discrimination. The Commission states that the most obvious areas of discrimination are covered in the proposal but it allows ‘…the Member States to achieve the principle of equality between men and women in those fields in a way that is the most appropriate to their own situation’. The Commission concludes therefore that the principle of subsidiarity is met. It then gives as an example the requirement on Member States to guarantee equal treatment for boys and girls in education. The proposed Directive recognises that responsibility for the content of teaching and the organisation of education systems is a matter of national law and does not therefore specify how the member States are to achieve equality. The Commission in this justification does not make reference to the fact that the provision of education may fall within the responsibility of the regional level of government within the Member States. Its statement on subsidiarity refers to the division of competences between the European Union on the one hand and the Member States on the other. It does not delve into the constitutional arrangements within the Member States.

From a cursory study of a number of the statements by the Commission in its proposals it must be admitted that there is a certain element of cut and paste with regard to the subsidiarity justification. 

 The requirement to give reasons for its proposal

In any proposal the Commission is required to provide a statement setting out the justification for a particular measure (see discussion above). In addition, any Regulation, Directive or Decision must state the reasons on which it is based. As noted above, there is no specific requirement to mention the principle of subsidiarity on the face of the text, but the Court of Justice must see some evidence that the Institutions have sufficient justification for the measure. The Court of Justice is unlikely routinely to challenge the justification given that this is effectively a political issue. 

Good Governance and Subsidiarity: Beyond the Draft Constitution

As already noted, the Commission’s earlier White Paper on Governance stressed the need for ‘better lawmaking’ as an element in the overall attempt to redress the perceived legitimacy deficit of EU governance. In its Communication on Better Lawmaking, the Commission notes; ‘By clearly stressing the primacy of political accountability behind legislative action, the resolution brings out the need for more transparent, equitable and disputational consultation: it is the very quality of legislation which is under scrutiny’. While this comment implicates aspects of EU legislative activity beyond considerations of subsidiarity, arguably it nonetheless includes subsidiarity as a consideration. As we have already stated, giving full effect to subsidiarity will involve consultation between the three levels of EU governance, and this might well take the form of ‘disputational consultation’. 

There are a number of additional Commission proposals concerning the legislative process that are highly pertinent to the subsidiarity dialogue. In its Communication ‘Simplifying and Improving the Regulatory Environment’ (COM(2001) 726), and the later Action Plan (COM(2002) 278) the Commission sets itself the challenge of improving the overall EU regulatory environment in order, inter alia, to ensure that Community legislation is more closely attuned to local conditions – notwithstanding the requirement for a high level of legal certainty across the EU. As part of its contribution to that, the Commission seeks to improve its role in preparing and presenting legislative proposals. To that end, the Commission has proposed establishing minimum standards of consultation (COM(2002)277) and the definition of an impact assessment method for its key initiatives concerning policy and legislation (COM(2002) 276). It is also worth reporting the intention on the part of the Commission to engage in a permanent and structured dialogue with the EU’s regional and local authorities.

The Commission agreed the organisation of a permanent and structured dialogue with regional and local authorities. President Prodi inaugurated the first formal meeting on 10th May 2004

Additionally, the Communication from the Commission entitled ‘A framework for target-based tripartite contracts and agreements between the Community, the States and regional and local authorities’ (COM(2002)709) offers a device for observing subsidiarity to a limited extent. That communication elaborates a mechanism for permitting greater flexibility in the implementation of Community legislation and programmes which have a strong territorial impact. It is a recognition that the intensity of EC legislative actions have not always taken “…sufficiently into account the growing role of regions and cities in the implementation of national and Community policies.” The benefits of the tripartite contracts that the Commission proposes negotiating lie in the simplification of implementation at the regional or local level; or in the political benefits and efficiency gains that the Commission posits will accrue from “…closer involvement and participation of regional and local authorities in policies whose impact varies in accordance with…geographical, climatic or demographic circumstances and which are thus likely to benefit from local knowledge and practice.”

While each of these elements of Commission actions surrounding the EU legislative process are on-going outside of the current Draft Constitution discussion on subsidiarity, each has a distinctive and potentially substantive contribution to make to the subsidiarity dialogue subsequent to the Draft Constitution being adopted.

On this reading, and assuming there is an active focus of these measures, the Commission is already making considerable progress in engaging in a much wider consultation exercise, and an exercise that has a greater involvement of sub-national authorities as one of its principal objectives. 

b. The Council of Ministers and European Parliament

The position of the Council and the Parliament as co-legislatures at the EU level of governance places them at the heart of the subsidiarity discussion. To these Institutions falls the responsibility of ensuring that they are observing the requirements of the subsidiarity provisions of the Treaty, both in their legislative activities and also in holding account the Commission to account by requiring legislative proposals to fully comply with the subsidiarity provisions.

Council of Ministers 
A key issue in this regard is the role of the Permanent Representations of the Member States to feed into the pre-legislative deliberations issues that relate to the subsidiarity dimension of the legislative proposal. According to national practice, these Permanent Representations are able to reflect the outcome of domestic discussions as to the conformity of the legislative proposal to subsidiarity, and are therefore pivotal in ensuring that disputes do not arise once the legislative measure has entered into force. As we noted earlier, at that point the notion of subsidiarity as a dynamic device for managing governance has failed.

It is also at the pre-legislative phase that a meaningful discussion can be held not only on the appropriateness of EU legislative action as opposed to co-ordinated national, or sub-national action, but also as to the proper Community instrument to be used to give effect to the objectives of the legislation. All else remaining equal, one might wish to prefer the ‘lightest touch’ EU policy instrument that is possible, in that it is that instrument which is most likely to best meet the subsidiarity considerations of the Draft Constitution and thereby avoid disputes arising. 

Many of the views developed by the Permanent Representations (and thereafter fed into domestic political debates) could, and often do, directly take into account the views of the relevant sub-national governments insofar as these also have ‘offices’ within the Brussels network. Clearly the new focus on subsidiarity and the explicit mention of the regional and local dimension to this offers potentially considerable scope for interactions between various levels of Member State offices based in Brussels, on the proviso that each are singly engaging with their respective governments in the domestic context.

A key consideration in this national discussion on subsidiarity should be both the degree to which the proposed measure takes account sufficiently of local conditions within the Member State, and the local and national costs and benefits (including the costs of local policies foregone in order to finance the EU measure) of the proposed action to be enshrined in the EU legislative measure.

It is for the Council (and EP) to monitor EU legislative proposals to satisfy themselves that Directives are generally preferred to Regulations, and that Directives are written in as general terms as is possible in order to maximise the scope for national and local variation in implementation such that (a) variations in local conditions are provided for, and (b) categories of national or local policy instruments are not constrained with regard to their subsequent deployment. 

The European Parliament

The EP has been a long-standing supporter of a greater sub-national dimension to the process of EU governance. The most recent manifestation of this was in the Report produced by Giorgio Napolitano entitled The Role of Regional and Local Authorities in European Integration (A5-0427/2002). 

One role of the EP is to scrutinise the activities of the Commission, and this provides it with considerable scope to interrogate the latter with regard to the conformity of those legislative proposals coming before it with the principle of subsidiarity. This scrutiny element represents an aspect of the meaningful political dialogue between both legislatures and governments which together can ensure that the principle of subsidiarity is not being breached. Accordingly, the EP’s role in the subsidiarity element is both to ensure that the Commission’s proposals are justified in terms of the pre-legislative consultations and impact assessments that the Commission is obliged to undertake, but also to expressly provide a political justification of the requirement for EU action in this matter rather than leaving it to national or sub-national legislatures to address.

MEPs are also pivotal in providing a bridge between local constituents, their representatives, and the EU’s legislative processes. Without compromising their position as the EU’s co-legislator, nonetheless it is possible for the links between national and regional parliaments, and MEPs, to be strengthened in order to explicitly engage a subsidiarity dialogue. To the extent that this is fruitful, it can again be a device for ensuring a minimum of ex post dispute resolution.

c.  The Committee of the Regions

The draft Constitution provides in Article III-270 that the Court of Justice shall have jurisdiction to review the legality of Community legal acts brought by the Committee of the Regions ‘for the purpose of protecting its prerogatives’. The origin of this phrase lies in the case-law of the Court of Justice in relation to the standing (or more precisely lack of standing) of the European Parliament before the Court of Justice. In C-70/88 Parliament v Commission (Chernobyl) the European Court of Justice held that the Parliament had the right (despite the wording of the Treaty) to bring an action for annulment against a Regulation adopted by the Council. The legal basis for the Regulation chosen by the Council required only that the Parliament be consulted whereas the parliament argued that the Council should have followed a procedure which required the co-decision procedure. The Parliament was therefore denied the opportunity to participate in the legislative process.  

The European Parliament has used its power to bring an action for annulment on several occasions thus giving the Court of Justice the opportunity to rule on the precise meaning of the term ‘for the purposes of protecting its prerogatives’. It is clear that the Court has taken a restrictive approach to this concept. In Case C-187/93 European Parliament v Council the Court stated that:

The Court has consistently held…an action for annulment brought by the Parliament against an act of the Council or the Commission is admissible provided that the action seeks only to safeguard its prerogatives and that it is founded only on submissions alleging their infringement (para 14).

The Parliament has argued in several cases that the Council has chosen an inappropriate legal basis for the adoption of a particular legislative act. Where there is a choice of legal base the Court has held consistently that the legal basis chosen for a measure ‘must be based on objective factors which are amenable to judicial review. Those factors include in particular the aim and content of the measure’ (ibid para 17).  Therefore in these cases the Parliament has argued that the most appropriate legal base is one where the Treaty requires a more extensive involvement in the process. 

The Committee of the Regions will therefore be able to raise an action for annulment on the basis of Article III-270 for the purpose of protecting its prerogatives. Experience shows that the Committee of the Regions will be interested to ensure that where the correct legal base is used for the adoption of legal instruments otherwise the Committee may be bypassed in the legislative procedure. 

The Protocol on the Application of the Principle of Subsidiarity and Proportionality also makes reference to the right of the Committee of the Regions to bring an action for annulment ‘as regards legislative acts of which the Constitution provides that it be consulted’. This empowers the Committee to challenge the validity of legislation that offends against the principle of subsidiarity but only in those areas where the Constitution explicitly states that the Committee is to be consulted. Applying existing case-law of the Court of Justice in such a challenge, the Committee would  need to demonstrate that Member State /regional action would be sufficient or the EU does not do better than the Member State/ regions.  The Committee could also challenge what the Court has called the ‘the intensity of the action’, that is, is the act in question necessary to achieve the objective pursued. If the Committee can call into question the effectiveness and the necessity of a particular legislative act then the Court of Justice may be willing to annul the measure in question.

5. The Member State Dimension and Subsidiarity 

National parliaments are currently engaged in a variety of ways in the scrutiny of their national governments in the Council, including on matters of subsidiarity. The potentially radical aspect of the proposed Protocol on Subsidiarity and Proportionality is to give to national parliaments and their chambers a new opportunity to directly challenge EU action on the grounds of subsidiarity. National Parliaments can directly scrutinise the decisions taken by the Commission (and Council and EP) to justify common action at EU level, and can contest those decisions through the issuing of a ‘reasoned opinion’. The Protocol sets a six week time frame in which to do this. 

To operationalise this new stage of the scrutiny process, a number of decisions on internal parliamentary procedures will require to be taken by national parliaments - decisions which are a matter for national parliaments.

Whereas, under the Protocol, National Parliaments have been given a new opportunity to directly challenge EU action on the grounds of subsidiarity, regional parliaments have not. The extent to which regional parliaments are engaged in challenging EU action under this Protocol is highly dependent on the nature of the respective constitutional settlement of the Member State in question, and on the emergent domestic consensus on whether to extend the broader notion contained in the Protocol to the regional tier. Given the differences in the nature of the constitutions of the Member States, it is likely that regional parliamentary engagement in the application of subsidiarity will be asymmetric. 

One can envisage a number of different reasons for national and regional parliaments to challenge a proposal on grounds of subsidiarity. First, a challenge might be made as to the level of regulation - a view that the justification for common action has not been well-made. Second, a challenge might be made on the type of instrument proposed, e.g. a desire for a more flexible instrument to enable a greater sharing of the responsibility for policy development across levels; or for a more stringent instrument. Third, a national or regional parliament might raise a challenge when costs of legislation fall disproportionately to its state or region given the nature of its economic base. Fourth, a challenge could be raised over a legislative proposal in a policy area where, in a national parliament’s opinion, there has been a consistent level of policy failure at EU level and where a radical re-think of policy is required in that sector. 

Clearly, some of these challenges are more fundamental than others - and could elicit a different response from the Commission - e.g. if one third of national parliaments/chambers are calling for a radical re-think of a policy area, this is clearly a more fundamental challenge than a challenge to the type of instrument being proposed (which could be more readily rectified). 

Six weeks is a very short timeframe in which to include the regional parliament in a meaningful dialogue with the national parliament and to agree a challenge to a legislative proposal, particularly on the more fundamental questions. This is particularly so in the third case scenario (as set out above), if a regional parliament must establish for itself a clear rebuttal of an Impact Assessment in order to show that costs of legislation fall disproportionately to its economy, even if the overall benefits for the EU as a whole outweigh the costs, thus justifying a common approach. A number of resource issues thus become significant in a meaningful application of this paragraph to the regional tier.

Paragraph 6 of the Draft Constitution Protocol also deals with the response by the Commission, the Council and the EP to any reasoned opinion sent by a National Parliament. It states that when one third of the votes held by national parliaments is cast - ‘the one third threshold’ - the Commission shall review its proposal.

However, this paragraph leaves open a few questions concerning the meeting of ‘the one third threshold’.

· In some cases, votes are given to national parliaments as single institutions, and in others to national parliaments as dual institutions. Parliaments with unicameral systems have two votes: Parliaments with bicameral systems are given one vote to each chamber. The one third threshold does not specify that both chambers of a National Parliament must have exercised their veto vote. A scenario can be envisaged where the one third threshold is met, but with chambers of a National Parliament holding different views on the compliance of subsidiarity. This clearly holds implications for the development of domestic procedures between both the chambers of national parliaments, (where applicable) and procedures between regional parliaments and national parliaments. For example, in Member States with two chambers or Houses, both Chambers or Houses might decide to submit joint responses under paragraph 5 of the Protocol. A decision of this nature will affect how procedures are subsequently developed with regional parliaments, who in the absence of a joint agreement could enter into individual agreements with each Chamber or House, enabling a regional parliament to play one chamber of a national parliament off against another (competitive regionalism might be particularly attractive when regional and national governments are of different political colours).

· It is not clear from paragraph 6 of the Protocol who ascertains that the threshold has been met. Different scenarios can be envisaged. First, one could imagine a maximalist scenario whereby national parliaments co-ordinate their responses and themselves declare a one third threshold. This could be done via the National Parliament Offices in Brussels - whereby an additional function falls to these Offices to co-ordinate responses, including the reasons for a challenge (as set out above)
. Or, other means could be found to co-ordinate a response. Second, a minimalist approach could be adopted, which would leave it up to the Commission to announce the one third threshold on receipt of opinions.

Overall, it is hoped that the operationalisation of paragraph 6 will be driven by a concern to reach consensus over the legislative proposal. As such, channels for dialogue might require to be developed in the course of the Commission conducting its review. Once again, these could be discussions between either a collective of parliaments, on the one hand, and the Commission, or bilaterally between the Commission and individual parliaments or chambers of parliaments. This raises the question of who it is who will speak on behalf of a Parliament - or a third of votes threshold of Parliaments - in such a dialogue? Is a collective body required to be represented? Or would this duty fall to the Convenors of European Committees via a committee such as COSAC (the Conference of Community and European Affairs Committees of the parliaments of the European Union)? Or to the Presiding Officers of national Parliaments via a conference of EU parliamentary speakers? Or to an appointee in Brussels to speak on behalf of national parliaments? And, this is also a question for regional parliaments. For example, if a chamber of a national parliament has cast a vote against a legislative proposal on behalf of its regional parliaments, how then is adequate dialogue with the Commission to be conducted? The regional parliaments too might therefore wish to consider who will speak on their behalf under paragraph 6.

Alternatively, of course, the review could be conducted without a dialogue. In this case, the Commission would respond to written reasoned opinions through a written response. In this scenario, a minimalist application of subsidiarity is arguably being applied, and if the reasons for a challenge were themselves fundamental, the absence of dialogue to reach consensus could be detrimental to the integration project as a whole.

Finally, one might consider different approaches being adopted depending on the reasons given for a challenge to a legislative proposal by national parliaments.

The expectation that the Protocol implicitly makes is that national parliaments will, in their consideration of subsidiarity, refer some part of this to sub-state parliaments with legislative competences. For this to occur, mechanisms for co-ordination between these different parliaments will be required, where none exist. Clearly this is a matter for domestic actors of the relevant Member States - and, given the differences in the constitutional settlements of the Member States, outcomes will vary greatly from Member State to Member State. 

Where it is intended that regional parliaments will be involved in the scrutiny of Commission legislation on the grounds of subsidiarity under the Protocol, a number of different considerations might come into play:

· Are there adequate channels for regional parliaments to receive Commission legislative proposals, including the accompanying Impact Assessments and other information provided by the Commission under Paragraph 4 of the Protocol in a timely fashion to enable scrutiny to be undertaken? 

· How might regional parliaments organise their committees, staff, resources and internal procedures to conduct scrutiny of Commission legislation on the grounds of subsidiarity - and within a six week (or less) timeframe?

· Does the regional parliament have adequate resources to challenge an impact assessment - or other kinds of qualitative and quantitative data - provided by the Commission?

· Are there adequate procedures for inter-parliamentary communication to enable a regional parliament to voice its concern to a national parliament, which might then be expressed on its behalf?

· Are there adequate intra-parliamentary procedures to enable the regional parliament to communicate with its regional government - for example, to receive local impact assessment information/data, or to ascertain its government’s view on Commission legislation?

If the sub-state dimension to the subsidiarity debate is to be engaged in a meaningful manner, then these type of questions will need to be considered. 

To re-iterate a recurring theme of this paper – subsidiarity is a device for managing governance, and as such must involve a meaningful dialogue between the three levels of governance – including both governments and parliaments – involved.

6. The Regions with Legislative Powers 

In its Declaration of Salzburg, the Regions with Legislative Powers (REG LEG) resolved upon a range of issues relating to the application of the Draft Constitutional Treaty provisions on subsidiarity. 

In particular, REG LEG called for a full involvement of regional legislative assemblies in the early warning mechanism for compliance with the principle of subsidiarity that national parliaments will develop. Self-evidently this will represent a key domestic channel whereby the EU’s legislative regions individually will be able to monitor and influence the development of EU legislative activities in areas of shared competence. The extent to which particular regions will be able to utilise this channel will depend largely on the prevailing status of regions within domestic political arrangements, and the nature of any new arrangements that are developed to enhance the role of regional legislatures within national deliberations on subsidiarity.

The Salzburg Declaration also states that REG LEG is prepared to support the work of the Committee of Regions in applying its rights as set out in the Draft Constitutional Treaty. It is clear that in exercising these rights, the REG LEG will be one of the key stakeholders within the Committee of Regions. However, consideration will need to be given on how the work of the Committee and the work of REG LEG in matters appertaining to subsidiarity can best be coordinated and given effect.

7. Conclusions 

For subsidiarity to have any real meaning will require both the Community institutions (in total) and the national and sub-national parliaments to engage in a meaningful dialogue on how best to exercise shared competences. Subsidiarity is an the opportunity for a more complete engagement of each level of governance in the EU policy process, and this is likely to result in the more active political engagement of the Union with its citizens. The principle of subsidiarity implicitly captures the interlocking nature of the system of EU governance, a system in which policy efficiency and policy legitimacy must be achieved not only at each of the three levels of EU governance – Union, national, and sub-national – but must at the same time be a feature of the interactions between these three levels of governance. It is when EU governance is viewed in that way that the full potential of subsidiarity becomes clear. 

The crucial point regarding subsidiarity and EU governance is that subsidiarity should be regarded as a dynamic – a procedure, a process – for assigning competence between different levels of governance rather than as a rule. Whilst guidelines can be established, in the final instance the political nature of subsidiarity in its application must involve a meaningful dialogue between governments and parliaments at each of the alternative governance levels – supranational, national, and sub-national.

PART II: REPORT ON SUB ROSA PROCEEDINGS

1. Introduction

In Part II we report first on the general comments made on the Academic Paper in the plenary session, and second on the specific questions which were discussed subsequently in the four Discussion Groups. The aim is not to provide a verbatim transcript of the points raised in these contexts, but to reflect generally on ideas that emerged in the course of the day. Where appropriate, we have collected specific points made in the plenary session under the particular “question” to which these were relevant. Finally, we offer brief concluding comments that derive from the discussions.

2. Plenary debate on the discussion paper

The discussion provided an opportunity for participants to comment and expand upon the issues raised in the academic paper. The common starting point was that the subsidiarity provisions contained in the Draft Constitutional Treaty did indeed provide a significant opportunity for “new” actors (especially national and sub-national parliaments and governments) to become more fully engaged in the political dialogue that was part of the EU policy process, particularly during the crucial pre-legislative phase. This opportunity not only arises as a consequence of the recognition that national and sub-national parliaments had a legitimate role as “defenders of subsidiarity”, but also due to the strengthened obligation that the Draft Treaty places on all EU Institutions to acknowledge and address subsidiarity as a part of their legislative deliberations. 

The present focus on subsidiarity as a political dialogue reflects an inherent tension between, on the one hand, respect for national and sub-national diversities and the legislative autonomy of member states and, on the other hand, the need for aspects of regulatory uniformity across the EU in order that declared common (Treaty) objectives can be achieved. Since the early 1990s, subsidiarity has grown in importance as a mechanism for effecting a greater degree of reconciliation between these competing trends. However, if the opportunities offered in the Draft Treaty for subsidiarity to become a “better” mechanism in this regard are to be realised, it is vital that the sub-national level of EU multi-level governance becomes involved in the consultative phase of the EU legislative process as early as is possible. It is also important that the sub-national level is highly selective in deciding in which areas of shared competences (EU legislative proposals) to become involved. Thus, “get in early and be selective” is the message for sub-national authorities.

There was some concern that the issue of subsidiarity was not sufficiently main-streamed in the work of the EU Institutions, particularly the Commission. That is, if subsidiarity is to be observed, then it must become a part of the legislative culture of the Commission and should not simply be regarded as a “tick in the relevant box” of a Commission checklist in the preparation of legislative proposals. Indeed, the evidence from the “better lawmaking” initiative taken by the Commission would suggest that this is becoming better appreciated (and see also responses under Question 5 below). And in some specific areas of EU legislative activity arguably subsidiarity in this fuller sense already practised. Nonetheless, in the context of the Draft Treaty provisions it may be that further attention should be given to enhancing the awareness and understanding of Commission officials of the scope and importance of the emergent subsidiarity principle.

The Draft Treaty provisions on subsidiarity not only provide an opportunity for greater sub-national engagement in the EU policy process; arguably they also require regions to adopt greater responsibility and leadership in that process. This might be achieved through the Committee of the Regions, although it is more likely that regions across the EU will better be able to access the EU policy process via the “national” route, either singly or jointly through, for instance, the REGLEG framework. There is here an opportunity for regions to influence the type of measure required to achieve an EU objective – to reflect in policy a “European” set of values that are locally embedded – outside the confines of the nation state.

Whilst variations in local economic and political circumstances and objectives are often regarded as making the case for subsidiarity, it will also be the case that, from time to time, such variations will strengthen the case for legislative activity being assigned to the “higher” tier of governance. This may  be the case where matters of the internal market are concerned, and where a localisation of policy competence could result in fragmentation of the internal market. Nonetheless, even in such cases subsidiarity is important as it provides a device to achieve a consensus  that action is in fact better undertaken at the higher tier of governance, which may improve the legitimacy of such action in the eyes of civic society and the public. Accordingly, observing subsidiarity as a political process which engages all levels within the EU’s multi-level governance arrangement (including within the Committee of the Regions) will enhance the legitimacy of such legislative actions when undertaken at the EU level. In this sense, the subsidiarity process can play an important part in buttressing the legitimacy of EU legislative activity.

The dynamic nature of subsidiarity as a political process will also be important in that the domestic politics of individual member states themselves are dynamic. Many external and internal economic and political forces impact on member states and on the internal relationships between national and sub-national authorities. These multifarious dynamic processes suggests that any specific configuration of legislative arrangements and policy assignments need not be permanent, but rather should be flexible to permit possibly their reassignment between the levels of the EU’s multi-level governance arrangement. In that view, there is no “optimal” assignment but rather an assignment process which has, as one element, a political engagement between the alternative legislative authorities within the EU’s overall governance arrangement.

While the principles and operational elements of subsidiarity are clarified and strengthened considerably in the draft Constitutional Treaty, and the role of regional authorities is recognised for the first time, nonetheless the Protocol on Subsidiarity and Proportionality contains less detail precisely on how to define and implement subsidiarity than currently is incorporated in the relevant Treaty Protocol. However, this does provide an opportunity for “new” actors in the subsidiarity discussion to stipulate the criteria they consider to be most important in the subsequent political dialogue on the exercise of competence between the different governance levels.

Whatever is to be done in order to enhance the control of the implementation of the subsidiarity principle, we must never forget that the "control procedures" are no end in themselves; they have to contribute to more transparency for the citizen in replying to the question: What is Europe doing and why? If we do not achieve more transparency all procedures are in vain.

Ultimately, the new provisions on subsidiarity will be tested only at that point when the Commission decides to proceed with a specific legislative proposal despite the one-third threshold with respect to national parliamentary opposition on the basis of subsidiarity concerns having been reached – i.e. where there is a real political dispute over the need for common (EU-level) action.

3. Discussions on specific questions 

1.  How can subsidiarity as envisaged in the Draft Treaty can be operationalised, i.e. how it will actually work and might be expected to make a difference to the EU’s legislative process

· How can the new subsidiarity control system make a difference to the EU legislative procedures? As according to the new protocol on subsidiarity all European institutions are responsible for the constant respect for the principle of subsidiarity and proportionality, we have to raise the awareness in these institutions (CE, EP, Council, CoR, ECJ) that there is a task to fulfil within their own field of competence. This responsibility cannot be assumed by someone else.

· If regions want to make some impact on the European institutions as regards the implementation of the subsidiarity principle, they must continuously lobby for their point of view from the first moment of the consultation process on a specific file until the phase during which this file is brought before the ECJ [is it quite right to lobby the ECJ? Would it be better to say ‘until the file is formally adopted by the relevant institution(s)?]. So regions cannot say at any moment "the job is done" or "it has to be done by someone else now" – ensuring subsidiarity is properly implemented is a long and exacting task.

· As far as the consultation phase is concerned: 

· Brussels Offices could play a stronger role in influencing the EC but they need to clarify their competences with their administrative structures of their region.

· CoR should be used more, as it has via its cooperation agreement with the EC possibilities to influence the position of the EC (e.g. outlook reports established at the request of the EC before the EC is deciding on a file)

· All institutions should be urged to do financial and administrative impact assessments as regards their suggested legislation (including EP amendments or Council modifications).

· The European Commission should be urged to enhance its internal subsidiarity check system; the foreseen "subsidiarity sheet" must not become a rigid standardised sheet. It is much more important that each service preparing EU legislation integrates automatically the point of view of subsidiarity. We have to work for a culture of subsidiarity in the institutions.

· As far as the early warning phase is concerned:

· There will be a need to coordinate national parliaments once the EC has transmitted to them its legislative proposal. However, the group was not convinced that COSAC would be the right forum to develop a common approach of national parliaments.

· The six weeks foreseen for reaction of the parliaments are important and have to be respected as regards the EC; but they should not be overstressed either. Parliaments still have the possibility to react when the EP and the Council have transmitted their positions.

· More coordination between the regions, associations, and the CoR is needed to make some impact on the subsidiarity control system. The CoR should be supported in its work to establish a subsidiarity control system.

· More coordination within the regions is needed. In order best to influence European institutions the executive (government) and the legislative (parliament) branch have to establish a common strategy. Governments can better influence the EC and the Council, parliaments have more direct links to the EP – both branches have to use the same arguments in order make a sustainable impact at European level

· One scenario suggested with regard to the co-ordination of national parliamentary responses would be that the new COSAC secretariat becomes a post box for individual parliaments to alert others to potential subsidiarity problems, but without any role in synthesising or counting reasoned opinions for onward transmission to the Commission.

2. The criteria to be used by the EU Institutions and national and regional parliaments to consider subsidiarity

· What is left out of the draft constitutional treaty Protocol, in comparison with the Amsterdam Protocol, is almost as interesting as the addition of the subsidiarity mechanism. The new Protocol leaves us with far less detail about how to define and implement subsidiarity and how the EU institutions should conduct themselves. 

· It is important to distinguish any criteria that may be developed, from a generalised sense of not approving of, or agreeing with, a specific policy development.

· In developing criteria it is important to recognise the inherent ambiguity of the principle (in turn a weakness and a strength). Subsidiarity can be ‘bottom up’  or ‘top down’, it can be a defensive mechanism, it can be an emergency brake.

· Subsidiarity is also a changing and flexible concept. Criteria should reflect this flexibility and so reflect the differing constitutional traditions of the Member States.

· Criteria may develop over time and dialogue is therefore the key issue. It is important to remember that subsidiarity is a political issue and it is within the political processes of discussion and debate that criteria will emerge. A possible forum for such debate is the annual report on subsidiarity published by the Commission. There is at present no real debate around this but that report might provide a focus for the development of criteria and new instruments.  The EU might also look to the wider Council of Europe and maintain a dialogue based on the 1995 Recommendation on the Application of the Principle of Subsidiarity with the Committee of Independent Experts. Dialogue across the regions might lead to a shared perception of both the definition of subsidiarity and the criteria for evaluating whether the principle of subsidiarity has been respected. 

· Criteria must include an evaluation of the common European interest. This function is formally in the hands of the Commission but all levels of governance must seek to work towards the common good. Consultations cannot be based on purely local preoccupations and criteria cannot be parochial. It is important to link common political and economic interests as part of understanding the common European interest. 

· Criteria might emerge around the concept of competitive regulation. In the current climate there is a presumption against unnecessary legislation, greater respect for national traditions and non-interference in the prerogatives of national legislatures. The key question is whether diversity is a barrier to the attainment of the common European interest.

· Criteria must respect human rights principles and particularly the principle of non-discrimination – subsidiarity should not lead to some citizens being denied their Community law rights. 

· If we understand subsidiarity as a process then it might be difficult to set down criteria except in the most general terms. An understanding of subsidiarity will best emerge as part of the process of dialogue.

· Once a matter comes before the Court it is difficult and undesirable for the Court to become involved in questioning the political process. In coming to decisions the Court must distinguish between a generalised attack and an argument based on the fact that the prerogatives of the Committee of the Regions have been offended. Judges are not in a position to say that the principle of subsidiarity has been offended where the political institutions have co-operated on coming to a legislative act. The function of judicial review is not to review acts taken on the basis of QMV simply because a Member State or a region or the Committee of the Regions is opposed to the outcome.

· The relationship between subsidiarity and proportionality was not fully discussed in the course of the day but it is clear that these are inter-locking principles. Subsidiarity is a test of where decisions should be made and proportionality is a test of the intensity of the action.

3. What should be the mechanisms for co-ordination between national parliaments, national governments and regions with legislative powers

· Attention should be given to the development of vertical mechanisms inside member states with a view to establishing a national position on the subsidiarity dimension to EU legislative proposals. However, there is a possibility of a divided national position emerging involving

· Two chambers of the national parliament in bicameral systems;

· Between regional and national parliaments within a single member state. 

· The mechanisms that are developed at the national level must be such as to minimise interference in the legislative process. Although subsidiarity is an element in the overall scrutiny function of national parliaments (where such scrutiny procedures exist), the subsidiarity element of the national discussions is a separate and distinctive one that should not interfere with the national handling of EU legislative proposals generally.

· National systems have to be devised to ensure that regional and national positions are quickly developed and articulated. There is little use in regions complaining after the pre-legislative subsidiarity procedures have been exhausted that they were unable to make their views known.

· Inevitably, there are potentially significant resource implications regarding the capacity of the “new” actors in the subsidiarity element of the EU pre-legislative process to devise and to implement the type of information flow that will be required to ensure that they are properly able to assess the subsidiarity aspect of an EU legislative proposal. This is particularly true where the issue under consideration adds a distinctive local dimension to the proposed EU measure which may not be sufficiently registered by the national authorities or parliaments.

· Regions should not constrain their engagement on the subsidiarity question solely to the domestic arena. There is scope for inter-regional collaboration on an EU-wide basis with regard to the subsidiarity issue, and REG LEG may be a vehicle for promoting such horizontal co-ordination. 

4. How we can apply the subsidiarity proposals made in the Draft Treaty and their implications especially from the perspective of the regions with legislative powers within the EU (i.e. REG LEG)

· A number of questions were raised on whether and/or how the regions with legislative powers could properly integrate themselves in the subsidiarity process.

· There is a great need for flexibility in the application of the proposals due to the different constitutional settlements of the Member States, and the lack of a common definition of what constitutes the ‘regional level’. In addition, regionalisation within Member States is itself dynamic, with changing patterns of de-centralisation and devolution unfolding over time. Ongoing discussions on the evolution of the regions and hence the meaning and application of subsidiarity are thus required.

· Against this background, networks such as REG LEG and CALRE can be useful mechanisms for co-ordinating the exchange of information and initiatives. 

· A common understanding to emerge was that the effectiveness in the application of subsidiarity relied heavily on the capacity of all actors concerned to become engaged in the pre-legislative process at a very early stage. The importance of starting the subsidiarity assessment early was thus highlighted.

· It is recognised that the culture of institutions plays a role in the application of subsidiarity. Subsidiarity is arguably better brought into consciousness through the development of training procedures, internal guidance and intensified dialogue within institutions - including within regional governments and parliaments.

· In summary, any meaningful answer on the application of the subsidiarity proposals in the draft Treaty (including their implications for the regions with legislative powers and REGLEG) presupposes an intensification of the dialogue between the legislative regions and the Commission, given the need to minimise recourse to ex-post application of the subsidiarity mechanism (which, as stated in the paper, in a sense represents failure).

5. How should the Commission take subsidiarity into account when proposing action
· The discussion noted that at present, the Commission has developed a number of internal processes to clear proposals on the grounds of subsidiarity. Commission guidance on subsidiarity is contained in its Manual of Procedures (not in the public domain) and based on the provisions of the Protocol on Subsidiarity and Proportionality in the Treaty of Amsterdam.

· To this end, the Commission has developed two main instruments - the Explanatory Memorandum and the Annual Report.

· Further background texts were cited: the paper by Barnier and Vitorino to the Convention Working Group on Subsidiarity (CONV 230/02, document number 79, 03.09.02 on the Right of Initiative) and Michel Petite (27 June 02, Working Document 3, on Internal Consultation).

· Discussion also covered how the Commission is currently reviewing its internal processes to consider how it might better take subsidiarity into account, including measures that could be put in place even in the absence of a new Treaty. For example, the Commission is looking at its internal procedures, including inter-service consultation and awareness-raising; it is also upgrading its Explanatory Memoranda to include a clear and compulsory statement on subsidiarity, separate from the legal recitals. In addition, the Commission intends to add new indicators to its annual report on subsidiarity by way of ex-post control - e.g. to monitor the number of cases in the ECJ pipeline; to monitor ECJ decisions; to reference CoR’s opinions and COSAC interventions on subsidiarity. Collectively, such measures are geared to the creation of a "satisfaction index" on the application of subsidiarity. Finally, the Commission is looking at the training materials available for its staff.

· Two key points were raised in the further discussion of the Commission’s current internal processes. First, how will the Commission subsidiarity guidelines (and instruments thereof) be developed once the new Treaty comes into force? Legally speaking, the new Protocol will simply replace the old one. But it was noted in the discussions that the new provisions are less detailed than the old. Would the Commission continue to apply current Amsterdam-based guidelines, but elaborate upon them in the light of the new Treaty? A second, and related point, was that this was all very well, but how was transparency of Commission practice to be assured?

· A further discussion took place on the Commission's external consultation procedures and the means by which it communicates its own definition of subsidiarity with other actors. It was noted that the Commission used Green Papers, and impact assessments as central elements in its external processes.

· A number of ideas emerged on how opportunities for (the continual) improvement of the application of subsidiarity could be assured - in particular, how to ‘take the regional tier into account’ in the preparation of legislation, and how to inform ‘best level’ considerations. One suggestion was that an advisory committee might be established to help the Commission in its task - particularly in the preparation of impact assessments and gathering of information and data on local conditions. Clearly, this could not be a function of the CoR as it was accepted that CoR documents are political documents, not documents of the kind necessary to provide factual information on subsidiarity issues.

· Different suggestions were mooted on how the Commission might engage with the regional tier when defining subsidiarity, especially given that subsidiarity is a contested concept, and particularly in the light of the related (perhaps competing) concept of proportionality. For example, one possibility was for REGLEG to act as a sort of clearing house (although not as co-ordinator) to provide information and data for local impact assessments. Direct pre-legislative consultation of the legislative regions would also play an important role. Another suggestion was that the Commission should initiate a ‘Hearing’ on subsidiarity issues which would include legislative regions. This could form part of the structured dialogue being launched by the Commission under its governance initiatives.

· A further area of discussion centred on how to effect the necessary culture change/culture development in the Commission, other EU institutions and elsewhere in the regions. The importance of achieving culture change/culture  development was thus highlighted, both in terms of intensified dialogue and training of staff.

· Finally, there was some discussion on how the Commission might operationalise Paragraph 6 of the new Protocol. With regard to how the Commission should handle any future challenges - by national Parliaments and by regions - to its legislative proposals, it was clear that thinking was still at an early stage. One possibility was that the systematic dialogue on subsidiarity consultations would have to cover legislative regions as well as Member States. Whilst recognising the importance of resolving the various questions proposed in the paper about putting this paragraph into practice, the group did not reach firm conclusions on this point.

6. How the Council (and the Council Secretariat) should tackle the issue of subsidiarity in considering legislative proposals?

· The Council, including the Secretariat, should ideally see subsidiarity as a means of engaging fully in debate with other actors in the decision-making processes. It should therefore be conceived of as an opportunity rather than a threat.

· The regions must find ways to connect with the Council and one way of ensuring that connection might be to encourage the Permanent Representations to engage with the regional executive and regional parliamentary offices based in Brussels. Such engagement would allow the regions to state their views on the work programmes of the Union at a sufficiently early stage.

· Ministers within the Council need to engage with the regional level early on in the decision-making process. Member States should therefore consider the processes whereby Ministers can be informed of the views of the regional level of government within their territory. There can be no European model imposed in this regard as this is a matter for the individual Member States and there is no ‘one size fits all’ constitutional structure within the European Union. Some of the smaller Member States might be conceived of as being a region of the European Union with the apparatus of a Member State at their disposal. 

· The Council, including the Secretariat, should be aware that amendments to proposals made late in the process might infringe the principle of subsidiarity and particular care is needed to ensure that, even at the later stages when pressure is on to reach agreement, the principle of subsidiarity is respected. The Council Secretariat should therefore be prepared to send proposed amendments back if need be. Furthermore, Presidencies might be encouraged to apply subsidiarity tests before agreeing to move particular items forward.

· In the interaction with national officials, the Council Secretariat should be prepared to enter into a dialogue on the subsidiarity principle.

· The Council, including the Secretariat, needs to be prepared for a more intense dialogue on the subsidiarity principle and a change of culture may be needed. Scrutiny of the case for European level action is imperative and the key questions facing European leaders are what is Europe doing and why?

7. How should  the European Parliament tackle the issue of subsidiarity in considering legislative proposals

· The EP should be urged to stipulate within its Rules of Procedure how it intends to deal with any reasoned opinion received from a national or a regional parliament. 

· Should the European Parliament be asked to prepare a subsidiarity cover note to accompany an EU legislative proposal that is made available to national and sub-national parliaments to facilitate their deliberations?

· Consideration should be given to mechanisms whereby representatives of the legislatures at each of the three levels of EU governance (MEPs, national parliamentarians, and sub-national parliamentarians) are able to engage in the subsidiarity question. While there are some such arrangements within particular member states, there is a case for proposing a generalised application of such models in order that “subsidiarity as a political process” involving “competing legislatures” can be properly engaged. Where there are currently “good practice” models, some consideration may be given to replicating these in member states lacking interaction between these different parliamentarians. Clearly this is a matter for specific member states to address in the context of their own domestic inter-parliamentary arrangements.

· Subsidiarity can be strengthened by the accountability of the European Commission to all parliaments involved in the EU legislative arrangements, including sub-national parliaments. This may not necessarily involve face-to-face contact, but rather greater efforts on the part of the Commission to involve these groups in their reporting (accountability) arrangements. 

· A general point is that time is much better spent in the process of inter-institutional dialogue across the EU’s interlocking governance system, and may require new arrangements to be implemented that bridge the EU-national and EU-sub-national divides in the overall policy process.

8. How should  the Committee of the Regions  act in relation to its proposed new right of access to the ECJ

· The Committee of the Regions has not been transformed into a Community institution and remains an advisory body.  It is given a limited right of access to the Court to ‘protect its prerogatives.’ The Committee needs therefore to establish some mechanism to assure itself that its rights of consultation are not eroded and that the principle of subsidiarity is applied. The Committee will need effective legal advice.   

· In an action for judicial review the Committee cannot raise a generalised objection to a Community act. Article III-270 creates a limited right of action for the purposes of protecting the prerogatives of the Committee as set out in the Constitution.

· Where the Committee of the Regions is not consulted on a proposal, the Committee should check that the correct legal basis has been used.  Where the Committee has the right to be consulted, and is consulted, and where it has given a negative opinion on the subsidiarity question, it should consider legal action before the Court. However, the Committee should not raise additional issues that did not form part of the original negative opinion at this stage.

· Although the subsidiarity principle is justiciable, action before the Court is a last resort and the Court is not in a position, nor would this be desirable, to substitute its political judgement for that of the political institutions. Subsidiarity is better therefore mainstreamed in the earlier stages of the process. 

PART III: CONCLUDING COMMENTS

Assuming the Draft Constitutional Treaty is ratified in largely its present form, the opportunity will arise to extend and develop the principle of subsidiarity with a view to involving both national parliaments and sub-national parliaments and governments more closely in the EU legislative process. However, if this opportunity is to be taken, and if the regional as well as the national dimension to the EU policy process is to be enhanced accordingly, strategic actions at each of the three levels of EU governance will be required. We would make the following concluding observations in this regard.

First, the concept of subsidiarity should become part of the fundamental culture of the policy process in all of the EU Institutions – Commission, Council, and Parliament. Only by mainstreaming the principle of subsidiarity can we look forward to EU legislative proposals fully incorporating concerns over the appropriate or best level of governance at which legislation should be enacted, if at all. It may be necessary for coherent guidance and/or training to be provided to relevant officials in order to achieve this mainstreaming.

Second, national and sub-national parliaments and governments should look to adopt “best-practice” techniques of engaging the domestic and EU debate with respect to subsidiarity. While the operationalisation of subsidiarity within each member state will be shaped by domestic constitutional and political practices, nonetheless there will be opportunities for regions in particular to look across the EU to ascertain if provisions elsewhere provide guidance on how best to maximise their input to this discussion.

Third, the regional level of EU governance should be selective in determining which aspects of EU legislative activities are most likely to breach the subsidiarity principle, and to move very early in the pre-legislative process to make their concerns known to the Commission. If subsidiarity is to work successfully, then it is at this stage in the policy process that influence can be effective. Appealing to the European Court of Justice that subsidiarity has been violated after a legislative measure has been adopted points to a failure of the pre-legislative policy process.

Fourth, the criteria that are developed to operationalise the concept must be sufficiently flexible so as not to inhibit the dynamic quality of subsidiarity as a legislative mechanism; i.e. as a device for managing competing claims for the assignment of legislative authority.

Fifth, procedures could be selected on the grounds that these enhance the democratic element of the subsidiarity principle - which is both to encourage engagement of different actors in a political dialogue on governance, and to generate consensus over the ‘best level’ at which to develop policy. In this context, any procedures developed to give effect to this principle would be ones aimed at facilitating political dialogue between different actors at different levels of the polity, and not simply be procedures qua reporting structures.

Finally, we note that given subsidiarity’s close relationship with the desire to deliver good governance, it might be appropriate if procedures developed to give effect to the new Treaty and Protocol provisions were to be underpinned by values of ‘good governance’ as set out in the Commission White Paper on European Governance - openness, participation, accountability, effectiveness and coherence.
� For example, where the Commission proposes a framework decision with a view to approximating the laws of the Member States in relation to certain aspects of the civil or criminal law it is under no obligation to consider the principle of subsidiarity despite the fact that the proposed measures may have significant impact on regions with legislative powers such as Scotland. By contrast, where the Commission proposes a directive in relation to the internal market the Commission is obliged to consider the principle of subsidiarity. 





� There is a rather confusing reference to subsidiarity in Part III of the draft Constitution. Article III-160 provides that ‘national Parliaments shall ensure that the proposals and legislative initiatives submitted under sections 4 and 5 of this Chapter comply with the principle of subsidiarity, in accordance with the arrangements in the protocol on the application of the principles of subsidiarity and proportionality’. Sections 4 and 5 deal with judicial co-operation in criminal matters and police co-operation respectively. This might seem to suggest that in other matters within Chapter IV of part II of the Treaty the principle of subsidiarity does not apply. However, as stated above, the principle of subsidiarity is a fundamental principle to be applied across the range of activities of the Union.


� This interpretation of subsidiarity as a device of this nature originates in George A Bermann, ‘Taking Subsidiarity Seriously: Federalism in the European Community and the United States’, Columbia Law Review, Vol.94, No.2 at 335.


� For example, in the EU social policy arena it is now widely accepted, after some discussion, which organisations representing the Social Partners are understood to be appropriate actors in the taking of decisions over employment policy.


� The Protocol built on the 1993 Inter-institutional Agreement on Procedures for Implementing the Principle of Subsidiarity.


� But see also the Declaration by Germany, Austria and Belgium on subsidiarity attached to the Protocol.


� In other words, the assignment of policy is considered fixed.


� But it is noted that not all national parliaments have a representative office in Brussels.
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